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Dear Mr Steiner

This is in response to letter submitted by John Chevedden dated

February 16 2009 concerning the shareholder proposal you submitted to Fortune Brands

On February 122009 we issued our response expressing our informal view that

Fortune Brands could exclude the proposal from its proxy materials for its upcoming

annual meeting

We received the letter after we issued our response After reviewing the

information contained in the letter we find no basis to reconsider our position

cc Lauren Tashma

Vice President and Associate General Counsel

Fortune Brands Inc

520 Lake Cook Road

Deerfield IL 60015-5611

Sincerely

Heather Maples

Senior Special Counsel
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FISMA 0MB Memorandum M-07-16

Re Fortune Brands Inc

Incoming letter dated February 162009



JOHN CHEVEDDN
FISMA 0MB Memorandum M-07-16

FISMA 0MB Memorandum M-07-16

February 16 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Fortune Brands Inc FO
Rule 14a-8 Proposal by Kenneth Sterner

Special Shareholder Meetings

Ladies and Gentlemen

This further responds to the December 222008 no action request

The following precedents were in regard to rule 14a-8 proposals with the same key resolved text

as this proposal

Allegheny Energy Inc January 152009
Bank of America Corporation February 32009
Baker Hughes Inc January 16 2009
Burlington Northern Santa Fe Corporation January 12 2009
Home Depot January 21 2009

Honeywell International Inc January 15 2009

Morgan Stanley February 42009
ATT January 282009
Verizon Communications Inc February 22009
Wyeti January 282009

It is requested that the staff find that this resolution cannot be omitted from the company proxy
It is also respectfully requested that the shareholder have the last opportunity to submit material

in support of including this proposal since the company had the first opportunity

Sincerely

cc

Kenneth Steiner

Mark Roche markroche@fortunebrandcom



UNITED STATES

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON D.C 20549-3010

DIVISION OF
CORPORATION FINANCE

February 122009

Lauren Tashma

Vice President and Associate General Counsel

Fortune Brands Inc

520 Lake Cook Road

Deerfield IL 60015-5611

Re Fortune Brands Inc

Incoming letter dated December22 2008

Dear Ms Tashma

This is in response to your letter dated December 222008 concerning the

shareholder proposal submitted to Fortune Braids by Kenneth Steiner We also have

received letter on the proponents behalf dated January 10 2009 Our response is

attached to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosuEe which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples

Senior Special Counsel

Enclosures

cc Kenneth Steiner

FISMA 0MB Memorandum M.O7-16



February 122009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Fortune Brands Inc

Incoming letter dated December 22 2008

The proposal relates to special meetings

There appears to be some basis for your view that Fortune Brands may exclude

the proposal under rule 14a-8f Rule 14a-8b requires proponent to provide written

statement that the proponent intends to hold its company stock through the date of the

shareholder meeting It appears that the proponent did not respond to Fortune Brands

request for this statement Accordingly we will not recommend enforcement action to

the Commission ifFortune Brands omits the proposal from its proxy materials in reliance

on rules 14a-8b and 14a-8f In reaching this position we have not found it necessary

to address the alternative bases for omission upon which Fortune Brands relies

Sincerely

Damon Colbert

Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with
respect to

matters arising under Rule 14a-8 CFR.240 14a-8 as with other matters under theproxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it maybe appropriate maparticular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Compans proxy materials as well

as any information furnished by the proponent or the proponents rresentative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such infoænation however should not be construed as chRngng the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only infbrmal views The detenninations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Acàordingly discretionary

determination not to recommend or take Commissionenforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or She mayhave against

the company in court should the management omit the proposal from the companys proxy

material



JOHN CHEVDDEN
FISMA 0MB Memorandum M-0716 --- FISMA 0MB Memorandum M-07-16m

January 10 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOP StreetNE

Washington DC 20549

Portune Brands Inc P0
Rule 14-S Proposal by Kenneth Steiner

Special Sharsholder Meetings

Ladies and Gentlemen

This reonds to the company December 22 2008 no action request regarding this rule 14a-8

proposal by Kenneth Steiner

In regard to the company and objections the company provided the timely December

2008 broker letter as its own enbibit and confirmed that it was acceptable in the below December

12008 emailmessage Plus the company conined that An email message from

Cheveddenj will suffice for confirmation that Mr Rossi intends to own the shares through the

annual meeting according to the December 2008 company message below

Plus the company provided no verification that its November 172008 letter was received by

anyone

The company provided these emailmessages as its own exhibits but not in this order empbasis

addeJ
Forwarded Message

From Roche Mark mark.roche@fortunebmnds.com
Date Mon Dec 2008 123004 -0500

To olmsted FISMA 0MB Memorandum M-07-16

Subject RE Rule 14a-8 Broker Letter FO SPM

Mr Chevedden

Mr Steiner did not authorize us to communicate with hkT through you so

we sent the letter directly to hun requesting proof of share ownerh
and intent to retain the shares through our annual meeting

Thank you for you communication with respect to Mr Rossis proposaL

The bmker letter Is sufficient to show ownership but we would like

con finnation that Ms Rossi Intends to own the shams thmugh the annual

meeting An email message from you will suffice

hope you had happy Thanksgiving



Forwarded Message

From FISMA 0MB Memorandum M-07-16

Date Tue 02 Dec2008 194228 -0800

To Roche Mark cmarochetfortunebrandS.Com

Subject Rule 14a-8 Broker Letter FO 8PM

Mr Roche justspoke to Mr Steiner and he said he had not received anything

from the company
Thank you
John Chevedden

Forwarded Message

From FISMA 0MB Memorandum M-07-16

DateThu11 Dec2008 171234-0800
To Roche Mark mark.roche@fortunebraflds.com

Subject Rule 14a-8 Proposal FO Kenneth Steiner

Mr Roche Mr Kenneth stainer intends to hold his stock past the date of th

annual meeting Please advise In one business day whether there Is any lWthor

nile 14a-8 requirement

Sincerely

John Chevedden

This responds to the additional company December 22 2008 no action request objections

regarding this rule 14a-8 proposal by Kenneth Steiner with the following text emphasis added

Special Shareowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary to amend our

bylaws and each appropriate governing document to give holders of 10% of our

outstanding common stock or the lowest percentage alloWed by law above 10% the

power to call special shareowner meetings This includes that such blaw and/or

charter text will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to management and/cr

the board

Statement of Kenneth Steiner

Special meetings allow shareowners to vote on important matters such as electing new

directors that can arise between annual meetings If shareowners cannot call special

meetings management may become insulated and investor returns may suffer

This proposal topic won impressWe support at th following companies based
on 2008 yes and novotes

Occidental Petroleum OXY 66% EmIl Rossi Sponsor
F1stEnespy Corp. FE 67% ChrIs Rossl

Marathon OilMRO 69% Nick Rossi

The proposal is internally consistent The first sentence of the proposal would empower each

shareholder without exception or exclusion to be part of 10% of shareholders acting in the



capacity of shareholders only able to call special meeting This sentence does not exclude any

shareholder from being pert of the 10% of shareholders The fact that there is no exclusion of

even single shareholder contradicts the core company exc1usion argument The company

has not named one shareholder who would be excluded

This rule l4a-8 proposal does not seek to place limits on management and/or the board when

members of the management and/or the board act exclusively in the capacity of individual

shareholders For instance this proposal does not seek to compel member of nianageinent

and/or the board to vote their shares with or gnst the proxy position of the entire board on

ballot items or to require directors to buy stock

The companys speculative misinterpretation of the proposal appears to be based on false

premise that the overwhelming purpose of shareholder proposals is only to ask the individual

board members to take action in their limited capacity as private shareholders To the contrary

most if not all rule Na-S proposals ask the board to act in its capacity as the board

The company has not produced evidence of any rule 14a-8 shareholder proposal to back up its

speculative misinterpretations in which board members were asked to take action on their Own

and only in their limited capacity as private shareholders And the company has not produced

any evidence of shareholder proposal with the purpose of restricting rights of the directors

when they act as private shareholders The company apparently drafts its no action request based

on belief that the key to writing ano action request is to produce arnnnber of highly

speculative or speculative meanings for the resolved statements of rule 14a-8 proposals

The company does not explain why it does not alternatively back up its 1X2 objection by

requesting that the second sentence of the resolved statement be omitted

The company objection is confused because it creates the false assumption that the resolved

statement of shareholder proposals on established topics such as declassifying the board are

principally directed to the members of the board in their capacity as individual shareholders

Thus the well-established 2008 invacare Corporation type proposal in the next paragraph that

was voted at the 2008 Invacare annual meeting and all 5imilar established proposal topics

could be excluded henceforth using the same company no action request coajecture

Specifically through claim that the Invacare proposal and proposals like it are in reality aking

the board to declassify the board and yet are only calling for the board to act in the capacity of

individual shareholders to declassify the boardand individual shareholders have no power to

declassify the board

BE IT RESOLVED that the stockholders of Invacare Cosporstion request that the

Board of Directors take the necessary steps to declassify the Board of Directors and

establish annual elections of directors whereby directors would be elected annually and

not by classes This policy would take effect kimediately arid be applicable to the re
election of any incumbent director whose tenm under the current classified system

subsequently expwes

Shareholders should not be denied the opportunity to vote on this topic in 2009 The following

resolved text which was excluded in 2008 at some companies nonetheless received 39% to 48%

support at five major companies in 2008

RESOLVED Special Shareholder Meetings Shareholders ask our board to amend our



bylaws and any other appropriate governing documents order that there is no

restriction on the shareholder right to call special meeting compared to the standard

allowed by applicable law on calling special meeting

Apparently 39% to 48% of the shareholders based on yes and no votes at these companies were

not confused on the immediately above text on this topic

Home Depot HD 39%

Sprint Nextel 40%

Allstate ALL 43%

Bank of America BAC 44%

CVS Caremark CVS 48%

The above voting results are evidence of the importance of this topic to shareholders and given

this level of importance shareholders should net be denied the opportunity to vote on this topic

in 2009

The company i6objection appears to be dependent on unqualified acceptance
of its 1X2

objection which is based on the false theory that rule 14a-8 proposals typically request that board

members take action as private shareholders

The outside opinion also appears to be to be dependent on unqualified acceptance of the

companys i2objection

For these reasons it is requested that the staff find that this resolution cannot be omitted from the

company proxy It is also respectfully requested that the shareholder have the last opportunity to

submit material in support of including this proposal since the company bad the first

opportunity

Sincerely

cc

Kenneth Steiner

Mark Rnche rocbeforflmebcands.com



Laurn Tahwsg

Vke Prgsidenl and Associale Genemi Counsel

FORTUNE
BRANDS

December22 2008

BYEMAIL AND FEDERAL EXPRESS
U.S Securities and Exchange Commission

Division of CoiporationPinancc

Office of ChiefCounsel

lOOFStreetN.E

Washington D.C 20549

shartholderproposa1sec.gov

Re Fortime Brands inc Commksion File No 1-9076

bision of Shareholde Proposal Pwiuant loBules 14a-àb 14a-

8j 14a-8 and 14s-806

Ladies and Oentlemen

This letter and its attachments are submitted by Fortune Brands Inc Delaware

corporation Fortune Brands or the Company to the staff of the Division of
Corporation Finance the Staff not frwer thm 80 days before Fortune Brands inte
to file its 2009 proxy statcnt and form ofproxy together the 2009 Proxy Materials

with the Securities and Exchange Commission the Commiscion The Cotupany

respectfully requests the confirmation of the Staff that it will not recommend any

enforcement action to the Commission if the Company excludes the at1J stockholder

proposal the Proposal from the 2009 Proxy Materials pursuant to Rules 14a-8b
and 14a-8f on the basis that the Proponent did not adequately correct the de1icieecie

identified by the Company within 14 days by ftllinE to include his own written statement

that he intends to continue to hold his Company shares through the date of the

Companys 2009 annual meeting of stockholders the 2009 Annual Meeting iiRide

14a-81X2 on the basis that if implemented the Proposal would cause the Company to

violate Delaware law and lii Rule 14a4i6 on the basis that the Cnpany lacks the

power and authority to implement the ProposaL

As required by Rule l4a.8j six copies of this letter and all attachments are

being sent to the Commission Also as required by Rule 14a-8U complete copy of

this submission Is being provided contemporaneously herewith to Mr Kenneth Steiner

the Proponent the stockholder who submitted the ProposaL

The Company intends to file its 2009 Proxy Materials on or about March 13

2009 The 2009 Annual Meeting is scheduled to be bold on April 28 2009 Foetune

ForWu Rraiads Isc 520 Lizh Cook Rrsa1 eerfieM 11 60015-561 TeL 847.484.4400



Brands received the stockholder proposal the Proposal from the Proponent on

November 10 2008 copy of the Proposal Is attached as ExhIbitA The Proponent

submitted the Proposal for inclusion in Fortune Brands 2009 Proxy Materials for the

2009 Annual Meeting

Background

The Proposal was submitted to the Company on November 102008 via an email

forwarded to the Company by John Cheveddas The Proposal did not contain cover

letter included only the postal address of the Proponent and listed no other means of

coiaóIing the Proponent The Proposal slates as followE

RESOLVED Shareowners ask our board.to taloa the steps

necessary to amend our bylaws each appropriate

governing document to give holders of 10% of our

outstanding common stock or the lowest percentage

allowed by law above 10% the power to call special

shareowner meetings emphasis added This incindea that

such bylaw and/or charter text will not have any exception

or exclusion conditions to the faflest extent permitted by

slate law that apply only to shareowners but not to

managemetit and/or the board

The Proponent did not include with .the Proposal evidence demonstrating

satisfaction of the ownership requirements of Rule 144b nor did he include

statement that be intended to hold his Company shares through the date of the 2009

Annual Meeting Accordingly the Company sought verification from the Proponent of

his eligibility to submit the ProposaL On November 17 2008 the Company sent

deficiency notice to the Proponent via U.S certified mail to the postal address indicated

in the Proposal the 1eflciency Notice The Deficiency Notice was sent within 14

calendar days of the Companys receipt of the Proposal The Deficiency Notice notified

the Proponent of the requirements of Rule 144b and how the Proponent could cure the

procedural deficiencies copy of the Deficiency Notice is attached hereto as ExMhit
The Deficiency Notice state4 that the Proponent has not complied with Rule 144b
under the Exchange Act by the failure to submit documentary óvidence to establish

that he is the beneficial owner of at least $2000 in market valuc or 1% of the

outstanding common stock of the Company and ii that as of November 10 2008 he

has held such common stock continuously for at least one year Further the Deficiency

Notice alerted the Proponent to the fact that he had not provided written sI4emant that

he intends to continue to hold his common stock through the date of the 2009 Mni1
Meeting copy of Rule 144b was attached to assist the Proponent in complying

with the requirements and correcting the deficiencies

ForIun Brands Inc 520 lak Cook Road D.oiJi.i4
IL 60015.5611 7W 847-484-4400



According to United States Postal Service tracking records delivery of the

Deficiency Notice to the address specified in the Proposal was attempted on November

20 2008 at 412 P.M notice was left at the address stating that the letter could be

redelivered or picked up at the post office copy of the tracking record is attached

hereto as Exhibit To date post office records indicate that the letter has not been

retrieved by the Proponent from the post office

On November 282008 the Company received an electronic communication from

Mr Chevedden inquiring as to whether the Company waives the broker letter on the

Proponents Proposal or show the Proponent as the record holder On December 12008
the Company responded to Mr Chevedden that the Proponent bad not authorized the

Company to conmnm4cate through him and as such the Deficiency Notice had been sni

directly to the Proponent copy of all correspondenoebetwaen the Company and Mr
Chevedden Is attached hereto as Exhibit That same day Mr Chcvedden delivered to

the Company letter from DJF Discount Brokers with respect to the Proponents

ownership of securities copy of the letter is attached hereto as ExhibitE In his email

Mr Cheveddcn asked whether any further stock verification was required On December

2008 the Company ngain informed Mr Chevedden by email that the Proponents

proposal did not include sttemnt that be intends to own the shares through the

meeting or that wn may communicate with the Proponent through Mr Chevedden On

December 2008 in response to request from Mr Chevedden the Company
forwarded copy of the Deficiency Notice to Mr Cheveddee On December 11 2008
Mr Chevedden responded to the Company by email stating that the Proponent to

hold his stock past the date of the nnna1 meeting To date the Company has not had any

communication with the Proponenl and the Proponent still baa not subniitted his own
written statement that be intends to bold the securities through the date of the 2009

Annual Meeting

The Proposal May Be Exciaded under Rule 144b and Rule 144f
Because the Proponent Tailed to Establish the Requisite Eligibility to Submit

the ProposaL

The Company may emlude the Proposal under Rule 144f became the

Proponent did not substantiate his eligibility to submit the Proposal under Rule 14a-8b
Staff Legal Bulletin No.14 SLB 14 specifies that the shareholder is responsible for

proving his or her eligibility to submit proposal to the company which the shareholder

may do by complying with the procedures set forth in Rule 14a-8bX2 Sec Section

C.I.c SLB 14 July 13 2001 Among the requirements of Rule 14a-8bX2 is written

statement by the shareholder that he nfrmile to continue to hold the securities through the

date of the meeting of the shareholders Section C.l.d of SLB 14 states that the

shareholder must provide this written statement tthat be or she intends to cont1nu

holding the securities through the date of the shareholder meetingJ regardless of the

method the shareholder uses to prove that he or she continuously omed the securities for

period of one year as of the time the shareholder submits the proposal

Forlui IJrauh Inc .520 Lok Cook Romd Deorfwi JL 600154611 To 847-484.4400



On numerous occasions the Staff has taken no-action position concerning

companys omission of shareholder proposals based on proponents failure to provide

satisfactory evidence of eligibility under Rule 14a-8b and Rule 14a-8iXl See e.g

Washington Mutual Inc Dec 31 2007 General Motors Corp Apr 52007 Yahoo

Inc Mar 29 2007 CSK Auto Corp Jan 29 2007 Motorola Inc Jan 102005
Johnson Johnson Jan 2005 Agilent Technologies Nov 19 2004 Intel Corp

Jan 29 2004 Mom specifically the Staff has consistently permitted companies to

exclude proposal where the proponent has failed to submit written statement to the

company that he or she intends to continue beneficial ownership through the date of the

companys annual meeting of stockholders In such cases the Staff ibund that proposal

was properly excludable under Rules 14a-8b and 14a-8f and granted relief without

giving the proponent an opportunity after the expiration of the applicable 14-day period

to comply with the requirements of Rule 14a-8bX2 See WAX Corporation March 20

2003 Exxon Mobil Corp January 23 2001 Exxon Mobile Corp Jarniary 162001
McDonnell Douglas Corp February 1997 Ashland Inc November 14 1996 and

International Business Machines Corp November22 l995

Rule 14a-8f provides that company may exclude shareholder proposal if the

shareholder fails to provide evidence of eligibility under Rule 14a-8 provided that tire

company timely notifies the proponent of the problem and the proponent fails to correct

the deficiency within the required time

On November 17 2008 the Corcçany mailed the Deficiency Notice to the

Proponent at the address specified in the Proposal informing the Proponent of the

deficiencies in the Proposal The Deficiency Notice was sent in timely manner well in

advance of the 14-day nàtice requirement of Rule 14a.8fX1 The Deficiency Notice

was sent by certified mail which is predeved method of delivery under Rule 14a-8e

bccaus it ensures evidence of receipt Moreover the method of delivery was the only

Logical means available to the Company as the Proposal did not include cover letter and

the Proponents address was the only contact information listed liz post office

attempted to deliver the Deficiency Notice on November20 2008 and notice was Left at

the address by the mail carrier The notice provided instructions for obtaining the let

by redelivery or by collecting the letter at the post
office To date the Proponent has yet

to contact the Company directly The Company did not receive Mr Cheveddens

statement that Mr Kenneth Steiner Intends to bold his stock past the date of tire miiI

meeting until December 11 200821 days after the post office attempted delivery of the

Deficiency Notice

The fact that the Proponent chose to disregard the notice does not afford him the

luxury of claiming that he did not receive the Deficiency Notice To allow otherwise

would afford shareholders the opportunity to avoid receipt of notice by providing limited

contact inxmation and refining to respond to the good faith efflns of the company

Thereibre the Company believes that it satisfied Its obligation under Rule 14a-8 by

ForEiine Bnnds fr. S2ULtke Cook Road Dwfldd IL 60015-5611 T.i 847.4894400



transsnftthg to the Proponent in timely reamer the Deficiency Notice svhich stated ifmt

the Proponent had not included in his coirespondence statement that be intended to

continue to hold the common stock through the date of the 2009 Armn1 Meeting

Furthermore1 the Proponent has failed to satisfy the requirements of Rule 14a-8b

even if the original Deficiency Notice Is not deemed to have been received by the

Proponent As described above Mr Chevedden notified the Company on December

2008 that the Proponent had not received the Companys Deficiency Notice Mr
Chevcddcn also requested copy of the Deficiency Notice to expedite mMt
presumably so that he could deliver the Deficiency Notice to the Proponent The

Company responded by delivering copy of the Deficiency Notice by email to Mr
Chevedden on December 2008 By email on December 11 2008 Mr Chevedden

communicated to the Company that Mr Kenneth Steiner laterals to bold his stock past

the day of the annual meeting Rule 14a-8b2 provides that Proponent must provide

his own written statement that he intends to continue to bold the securities through the

date of the meeting of stockbolders If the original Deficiency Notice is deemed to have

been received by Proponent then the deadline for the Proponent to provide his own
written statement of ownership intent expired on December 42008 If only the second

attempt to send the Deficiency Notice is deemed to have been received by Proponent

through Mr Chevetidmi on December 2008 then the ddIfrie far the Proponent to

provide his own written statement expired on December 17 2008 To date the

Company hen had no direct counmunicalion with the Proponent He has therefore failed

to derncnsttate his eligibility to submit stockholder proposal under R3ile 14a-8b

The Staff has granted no-action relief when proponent appears not to have

responded to companys request for documentary support indicating that

proponent has satisfied Rule 14a-8bs eligibility requiiemerits Sec Torotel Inc Aug
29 2007 Dcli Inc Apr 2007 Citizens Communications Co Mar 2007
InternationaL Paper Co Feb 28.2007 International Business Machines Corp Dec
2006 General Motors Corp Apr.3 2006

ForIue Dran4s Ic 520 Laks CoA Road Detrjkld IL 600J5-56u TiS 847484.4400



UI The Proposal May Excluded under Rule 14a-8l2 Because

bnplementatlou of the Proposal Would Require the Company to Violate

Delaware Law

Rule 14a-82 permits company to exclude stockholder proposal if

implementation of the proposal would cause it to violate any state federal or foreign law

to which it is subject The Company is incorporated under the laws of the State of

Delaware For the reasons set forth below aix in the legal opinion regarding Delaware

law from Richards Layton Finger PA attached hereto as Exhibit the Delaware

Opinion the Company has further basis to exclude the Proposal from the 2009 Proxy

Materials under Rule 14a-8iX2 because if implemented the Proposal would cause the

Company to violate the General Corporation Law of the State of Delaware the

DGCL

The first sentonce of the Proposal requests that the Board of Directors of the

Company the Board take the steps necessary to amend the Companys bylaws and

each appropriate governing document to provide the holders of 10% of the Companys

outstanding common stock with the power to call special meetings of stockholdeæ The

second sentence of the Proposal provides that any exception or exclusion conditions

applying to the stockholders power to call a.spccial meeting must also be applied to the

Companys nflnland the board of directors Under the terms of the Proposal

onc exception or exclusion condition imposed on the stockholders power to call

special meetings is the requirement to hold at least 10% of the Companys outstanding

common stock Accordingly the Proposal wouLd have the efibet of requiring the

Companys directors to hold at least 10% of the Companys outstanding common stock

to call special meeting of stockholders As explained below the implementation of this

Proposal would violate the DGCL This conclusion is supported by the Delaware

Opinion

As noted in the Delaware Opinion Section 211d of the DGCL vests the board of

directors of Delaware corporation with the power to call special meetings but gives the

corporation the authority through its certificate of incorporation or bylaws to give other

the right to call special meetings The Proposal seeks to restrict the Boards

power to call special meetings which cannot be implemented lawfully through the

Companys Bylaws Section 141a of the DGCL expressly provides that if there is to be

any deviation from the general mmtInt that the board of directors nwaaga the business

and affairs of the corporation such deviation must be provided in the DOCL or

companys certificate of incorporation The Companys Certificate of Incorporation does

not provide for any limitations on the Boards power so call special meetings and unlike

other provisions of the DGCL that allow boards statutory authority to be modified

through the bylaws Section 211d does not provide that the boards power to call special

meetings may be modified through the bylaws See DeL 211d

Fgreun Brands Ic 520 LaSs CaM Rand Dnrfi aid IL 60015-5611 Tth 847-184-4470



Furtlan as discussed in the Delaware Opinion the phrase except as otherwise

provided in this chapter set furth in Section 141a of the DGCLJ does not Include

bylaws adopted pxsuaut to Section 109b the D3CL that could disable the board

cntirclyfrom exercising its statutory power long lime of Delaware case law discusses

the implicit distinction fonod in Section 141 of the DGCL between the roles of

stockholders and directors In Aronson Lewis the Delaware Supreme Court stated

cardinal precept of the DGCL is that directors rather than shareholders nng the

business and affairs of the corporation Arumon Lewis 473 Aid 805 DeL 1984

See also McMullin Beran 765 A.2d 910916 DeL 2000 Qn1çkbirn Pon $Y3
Inc Shapiro flI A.2d 1281 1291 DeL 1998 Thus thc Proposal which seeks to

amend the Companys Bylaws to include provision conditioning the Boards power to

call special meetings on the directors ownçrsbip of at least 10% of the outstanding

common stock would if implemented violate the DGCL

Because the Proposal seeks to modify or eliminate core power of the Board

the Proposal may not be implemented through the Companys Certificate of

Incorporation Section 102bXl of the DOCL provides that certificate of incorporation

may met contain any provisios contrary to the laws of the State of Delaware As fmt1

explained in the Delaware Opinion any provision adopted pursuant to Section.102bXl

that is contrary to Delaware law would be invalid See Slina Mavflower Hotel

93 A.2d 107 118 DeL 1952 Recently in Jones Ancarel Group Inc

Maxwell Shoe Co. the Court suggested that certain statutory righas involving core

director duties may not be modified or eieninatrd through certificate of incorporation

See 883 A.2d 837 DeL Ch 2004 Tn this case the Court indicated that certain powers

vested in the board particularly those touching upon the directors discharge of their

fiduciary duties arc fundamental to the proper functioning of the corporetion sed

thereibre cannot be modified or eliminated Id at 852

As discussed in the Delaware Opinion the boards statutory power to call special

meeting without limitation or restriction under Section 211d of the DOCL is core

power reserved to the board The Delaware Opinion states that any

provision of certificate of incorporation purporting to infringe upon that fundamental

power other than an ordinary process-based limitation would be invalid While

certificate of incorporation andor bylaws may expand the ability of directors or other

persons to call special meetings certificate of incorpocation andor bylaws may not

limit the express power of the board of directors to call special meetings in the manner

ptcpcscd in the ProposaL

Finally as the Delaware Opinion notes

the savings clause that purports to limit the miintes of

the Proposal to the fullest extent permitted by state law is

nu1lit The savings clause does not resolve the conflict

between the charter provision contemplated by the Proposal

Fothrn Brands lac 520 Lk Cook Road Dwfldd II 60015-5611 847.484-4400



and the dictates of the General Corporation Law Section

211d read together with Sections 102bXl and 109b
allows for no limitations on the boards power to call

other than onlinaq prooasaased

limitations thus there is no extent to which the

restriction on that power contemplated by the Proposal

would otherwise be permitted by state law In our view the

savings clause does little more than acknowledge that the

Proposal if Implemented would be invlid undc the

footnote omitted Accordingly for the reasons set ibrth above and as supported by the

Delaware Opinion the Company believes the Proposal is excludable pursuant to Rule

14a-81X2 because implernesnation of the Proposal would cause the Company to violate

applicable state law

IV The Proposal May Be xciuded under Rile 14a-86 Because the CsmpIL7
Lacks the Power and Authority to Implement the ProposaL

Rule 14a-8j6 provides that company may omit proposal if the company

would lack the power or authority to implement the proposal The discuSsion set foeth

in Section UI above is incorporated herein As noted above the Proposal osi be

implemented without violating Delaware law and accordingly the Company lacks the

power and authority to implement the Proposal The Staff has consistently permitted the

exclusion of stockholder proposals pursuant to Rule 14a41X6 if proposal would

require the company to violate the law See Xerox Corporation Felxuary 232004 and

SBC Communications Inc Janusay 112004 Based on the foregoing the Company
lacks the power and legal authority to implement the Proposal andthus the Proposal may
be excluded under Rule 14a-8i6

Conclusion

Based upon the f4xegolng Fortune Brands respecthjliy requests the Staff to

confiun at its earliest convenience that it will not recommend any enforcement action if

Fortune Brands excludes the Proposal from the 2009 Proxy Materials for its 2009 Mvnl
Meeting in reliance on Rules 4a-8b 14a-8f 14a-8j2 and l4a-8i6

Forug Brads nc 520 LaS CooS Road De.rftid IL 60015-5611 ToL 847-484-4400



Please acknowledge receipt of this letter and its enclosures by stamping one of the

enclosed copies of this letter and returning it tome in the enclosed envelope

Sincerely

Lauren Thma
Vice President and Associate General Counsel

ce Kenneth eincr

F.rtvn Thais Iss 520 laSt CaM Rod DserjkId IL 60015-5611 TtL 47-484-4400
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Proposal dated November 10 2008 sent by Kenneth Steiner



Rule 14a-8 Proposal November 10 2008J

3Special Sbareowner Meetings

RESOLVED Shareowners ask our board to take steps necessary to amend ow bylaws and

each appropriate governing document to give holders of 10% of our outstanding common stock

or the lowest percentage allowed by law above 10% the power to call special shazeowner

meetings This includes that suth bylaw and/or charter text will net have say exception or

exclusion conditions to the fullest extent permitted by state law that apply only to thareowners

but not to management and/or the boarcL

Statement of Kenneth Steiner

Special meetings allow theowrs to vote on briportent maflers such as electing new directors

that can arise between annual meetings If shxeowners cannet call special meetings

management may become insulated and investor ennna may suffer

This proposal topic won impressive support at the following companies based on 2008 yes and

no votes

Occidental PettOleLmi OXY 66% Emil Rossi Sponsor

FirstEnergy Corp FE 67% Chris Roesi

Marathon Oil MRO 69% Nk Rossi

Shareowners should have the ability to call special meeting when u4ter is sufficiently

important to merit prompt consideration Fidelity and Vanguard have aported shareholder

righttocafl aspecial meeting

The proxy voting guidelines of many public employee pension fUnds also thvor this rigit

Governanee ratings services such as The Corporate Libcary and Governance Metrics

Innstional have taken special meeting rights into consideration when iiiging onmpiy

Please encourage our board to respond positively to this proposal

Ycsoa3

Notes

Kenneth Steiner FSMA 0MB adum M-07-16 sponsored this wposaL
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MarkLP.ock
S.ior Wc Pssid.m GfnsTai

FORTUNE
BRANDS

November 17 2008

VIA RYiradD MAIL

FISMA 0MB Menaadwn M-07-18

Dear Sthiner

am In receipt of your ocnespondence dated November 10 2008 in which you provided

ixopoMi under Rule .14a-8 of the Securities Exchange Act of 1934 an amended the Excbmge
Act for certain matters to be addressed at the 2009 Annual Meeting of Stockholdera of

Fortune Brands Inc the Company

As required by Rule 14a.8f of the Exchange Act the Coæapsny Is not11Ing you of the

Ibilowing procedural deficiensies related to the submitted proposal You have not complied

with Rule 14a-8b waler the Exchange Act by the fsThxe to submit documentary evidence to

establish that you are the benefIcial owner of at least $2000 In market value or 1% of the

outstanding common stock of the Company and iithat as of November 10 200$ you have

held such common stock continuously for at least one year Further you have not included In

yoir correspondence statement that you intend to ccsdhsuc to hold the conanon stock tixcugh

the date of the 2009 Annual Meeting copy of Rule 14a-8b is sttachCd as Annex to assist

you in complying with these requirements and correcting these deficiencies

Please be advised that the Ihilure to correct these deficiencies adequately within 14 calendar

days of receipt of this notification will result In both the proposal being ineligible fr

consideration at the 2009 Annual Meeting and in its exclusion from the Companys proxy

materlalL Please also be advised that this letter In no manner waives any of the Companys

rights to exclude the proposed business set forth in your letter from consideration at the 2009

Annual Meeting for any mason under applicable law Including any of the bases for exclusion

enumerated In Rule 14a-8l othe Exchange Act the General Corporation Law of Delaware or

the Companys By-Laws Please continue to direct all correspondence dlrecdy to Mark

Roche at Fortune Brands Inc 520 Lake Cook Road Deerficid IL 60015 Pacsimllc 847.484-

4490

Sincerely

bPLL 121-L

MarkA.Roche

Senior Vice Gemr Cowwel andSey

Endosura

Fartuiu Brood nc 520 Lake Cook Rood Dwfldd IL 606155611 Tsfr 847.4844406 an 847-484-4490



Annex

Rule 14a-8b of the Securities Irnge Act of 934

Question Who ellgible.to submits proposal and how do demonstrate to the cospany

thatIamelIglbla

1Jcrtobeebietesubmitaproposalyoumtutbav000uouslybeldatleset$Z000h
market va1ue or 1% of the compans securities entitled to be voted on the psoposal at the meeting

for at least one year by the date you submit the proposaL You mud continue to hold those securities

through the date of the meedn

If you are the registered holder of your securities which means that your name appears in the

companys records as shareholder the company can verify your eligibility on its own ahbo you

will still have to provide the company with wntten statement that you Intend to coutbaie to hold the

securities through the date of the meeting of shareholders However If like many shareholders you

are not registered holder the company likely does not know that you are shareholder or how

many shares you own In this case at the time you submit your proposal you must prove your

eligibility to the company in one of two ways

The firm way is to submit to the company written statement from the record bolder of your

securities usually bmker or bank verli4ng that at the time you ubmiUed your ropOUl you

continuously held the securities for ax least one year
-You mud also include your own written

statement that you intend to ccntiue to bold the securities through the date of die meeting of

shartholders or

Ii The second way to prove ownership applies only if you have filed Schedule 240.13d-

101 Schedule 130 240.13d-102 Form 249.103 ofthis chapter Form p49.104 of this

chapter andor Form 249.105 of this chapter or amendments to those docuroshla or pdsted

foams reflecting your ownership of the shares as of or betbre the date on which the mo.yosr

eligibility period begins If you have filed one of these documents with the SEC you may

demonstrate your eligibility by submitting to the company

copy of the schedule andfor form and any subsequent amendments reporting chan

in your ownership level

Your written statement that you continuously held the required number of shares for the

one-year period as of the date of the statemad and

Your written statement that you Intend to continue ownership of the shares through the

date of the companys annual or special meeting
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Pie Angela

From Roche Mark

Sent Monday December15 2008 1016 AM
To Pla Angela

Subject FW Rule 14a-8 Broker Letter CEO 8PM

Susan Hackett
Executive Assistant
Fortune Brands Inc
520 Lake Cook Road

Deerfield XL 60015

Phone 8474844441
Fax 8474844490

susan hackett8fortunebrands cam

---Original Massage----
From Roche Mark
Sent Monday December 01 2008 1130 AM
To olmated

Subject RE Rule lta8 Broker Letter FO su

Mr Chevedden

Mr Steiner did not authorize us to coemunicate with him through you so we sent the

letter directly to him requesting proof of share ownerhip and intent to retain the shares

through our annual meeting

Thank you for you comeunication with respect to Mr Roasi proposal The broker letter

is sufficient to show ownership but we would like confirmation that Mr Rosai intends to

own the shares through the annual meeting An email message from you will suffice

hop you had happy Thanksgiving

Mark Roche

Sr Vice President General Counsel

and Secretary
Fortune Brands Inc
520 Lake Cook Road Deerfield XL 60015

847 4644440
847 4844490 fax

email Mark.Rocheefortunebrands corn

This corsaunication along with any dociments files or attachments is intended only for

the use of the addressee and say contain legally privileged and confidential information

If you are not the intended recipient you are hereby notified that any dissemination

distribution or copying of any information contained in or attached to this crmunieation

is strictly prohibited If you have received this message in error please notify the

sender imediately and destroy the original coemunication and attachments without reading

printing or saving in any manner

--Original IeeeaagQ

From olasted iStA 0MB sndu M-07-16

Sent Friday November 28 2008 542 PM

To Roche Mark

Cc Tashna Lauren

Subject Rule 14a-8 Broker Letter FO SEll



Mr Roche Does the coapany waive the broker letter on Kenneth Steiners rule 14a-B

proposal for Special Shareowner Meetings and/or show Mr Steiner as record holder

Please advise on Idonday or Tuesday

Sincerely
John hevedden



Pb Mq.Ia

From Tashma Latten

Sent Tuesday December 022008757 AM
To Pie Mgeie

Subject FW Rule 14a-8 Broker Lefler FO 8PM

Attactwnsnts CCE00008.pdt

ccEoooae.p 60

Original 4essaqe---
From othsted FISMA 0MB Memorandum M-07-16

Sent Monday December 01 2008 837 E4

To Roche Mark
Cc Tasbea Lauren

Subject Rule 14a-8 Broker Letter FO 8PM

Mr Roche
Attached is the broker letter Please advise within one business day whether there is any

further rule 14a-8 requirement for stock ownership verification

Sincerely
John chevedden



Roche Mark

From Roche Mark

Snt Tuesday December02 2000 125 PM
To olmsted

Subject RE Rule 14a-8 Broker LesrFO 5PM

Mr Steiners proposal did not include statement that he intends to own the shares

throuqh the annual meeting and that we may comaun.icate with him through you Please
advise

Mark Roche
Sr Vice President General Counsel
and Secretary
Fortune Brands Inc
520 Lake Cook Road .Deerfield IL 60015

847 4844440
617 4844490 fax
email Mark.Roche8fortunebranda corn

This communication along with any docuents files or attachments is intended only for
the use of the addressee and may contain legally privileged and confidential information
If you are not the intended recipient you are hereby notified that any dissemination
distribution or copying of any information contained in or attached to this communication
is strictly prohibited If you have received this message in error please notify the
sender immediately and destroy the original oun.cation and attachments without reading
printing or saving in any manner

Original Messaco--
From oimsted FISMA 0MB Memorandum M07-16

Sent Monday Dcember 01 2008 837 PM

To Roche Hark

Cc Tashna Lauren

Subject Rule idaB Broker Latter TO 5PM

Mr Roche
Attached is .he broker letter Please advise within one business day whether there is any
further rule 14a-8 requiremÆnt for stock ownership verification

Sincerely
John Chavidden



Forwarded Message
From Roche Mark mark.roche@fortunebrands.coa
Date Tue Dec 2008 142527 0500
To oliasted ..FIsMpQMB MemoranduinM-07-16
Conversation Rule idaB Broker Letter fF0 SPM

Subject RE Rule 14a8 Broker Letter FO 5PM

Mr Steiners proposal did not include statement that he intends to own the shares

through the annual meeting and that we may corgnunicate with hiii through you Please
advise

Mark Roche
Sr Vice President1 General Counsel
and Secretary
Fortune Brands Inc
520 Lake Cook Road DeerField IL 60015

847 4844440
847 4844490 fax

email Hark Roche8fortunebrands corn



Pla Angela

From Roche Madi

Sent Wednesday December03 2008748 AM
To Pa Angea

Subject FW Rule 14a.8 Broker Lelter FO 8PM

Mark Roche

Sr Vice President General Counsel
and Secretary
Fortune Brands Inc
520 Lake Cook Road Deerfield IL 60015

847 4844440

847 4844490 fax

email Mark Roche8fortunebrands .com

This coemurz.tcation along with any documents files or attachments is intended only for

the use of the addressee and may contain legally privileged end confidential information

If you ar not the intended recipient you are hereby notified that any dissemination
distribution or copying of any information contained in or attached to this coemunication

is strictly prohibited If you have received this message in error please notify the

sender imnediately and destroy the original comunication and attachments without reading

printing or saving in any manner

-----Original Messaae-
From olmated ASMP 0MB Mernomndum M-07.16

Sent Tuesday December 02 2008 942 PM
To Roche Mark

Subject RuLe 14a8 Broker Letter FO 8PM

Mr Roche ust spoke to Mr Steiner end he said he had not received anything from the

cc.çany
Thank you
John chevedden



Pie Angela

From Pta Angela

Sent Wednesday December 032008305 PM
To ASMA 0MB Memoranikan M-07-16

Rocha Mark

Subject FW RtÆe 14a-8 Broker Lelter FO 8PM

XR252.2673.pdf

XR252
82KB

Mark Roche asked that forward copy of the attached letter to your

attention

Angela Pla

Assistant Secretary
Fortune Brands Inc
520 Lake Cook Road

Deerfield IL 60015

847 4844155

---Original Massage
From Roche Mark

Sent Wednesday December 03 2008 747 AM

To Pie Angela
subject EM Rule 14a8 Broker Letter FO SPIt

Mark Roche

Sr Vice President General Counsel

and Secretary
Fortune Brands Inc
520 Lake Cook Road Dearfield IL 60015

847 4844440
847 4844490 fax

email Mark Roche8fortunebrands com

This communication along with any documents files or attachments is intended only for

the use of the addressee and may contain legally privileged and confidential information

If you are not the intended recipient you are hereby notified that any disaeminatiofl

distribution or copying of any information contained in or attached to this commanication

is strictly prohibited If you have received this message in error please notify the

sender Immediately and destroy the original communication and attachments without reading

printing or saving in any manner

---Original Message--
From olmated FISMA 0MB eorsndum t1.07-18

Sent Tuesday December 02 2008 830 PM

To Roche Mark

Subject Rule L4a8 Broker Letter FO 5PM

Mr Roche can you help expedite this by forwarding to me the letter you sent to Mr
Steiner
Thank you
John Cheveckten



Ph Ma
From Roche Mark

Sent Monday December15 2008 948 AM
To Pie Ange4a Tenhma Laren

SuWict FW Rule 14a-8 Proposal FO Kenneth Selner

Mark Roche

Sr Vice President General Counsel

and Secretary
Fortune Brands Inc
520 Lake Cook Road Deerfield XL 60015

847 4844440

847 4844490 fax

email Mark Roche8fortunebrands .com

This communication along with any documents files or attachments is intended only for

the use of the addressee and may contain legally privileged and confidential infosmation

If you are not the intended recipient you are hereby notified that any dissemination

distribution or copying of any information contained in or attached to this communication

is strictly prohibited If you have received this message in error please notify the

sender immediately and destroy the original communication and attachments without reading

printing or saving in any manner

Original Message---
Frcuiu olinsted F1SMA 0MB Mumoraidwn M.O7-16

Sent Thursday December 11 2008 713 PM

To Roche Mark

Subject Rule 14a-8 Proposal FO Kenneth Steiner

Mr Roche Mr Kenneth Steiner intends to hold his stock past the date of the annual

meeting Please advise in one business day whether there is any further rule 14a8

requirement
Sincerely
John Chevedden



Exhibit

Letter from DJF Discount Brokers



DISCOUNT BROKERS

Detc1-OOc

To whom it may concern

AslvdIEln bwk fwtIwi wit of I4fn yth S17
acCOfImt abPMA 0MB Memorandum Mo-t ith Npiiiiiil FialServices Coip

as custodIan DJF Discont Brokers hereby certifies that ofthe date of this calico
iasodbasbenthbflc1ownerof 3SC

sherea of having held at least two thoesand dolless

worth cthe above mealionod seetirity since the following date 3/ /oQ also having

held at least two thoasand dollars rthofthe above miloned secinity from at least cute

ycer to the date the proposal was mdimilted to the

Sincerely

LjQ4
Merk Fil
DiP Dlecomt okers

PosI.r Fax Note 7671 /2

_T-

QI MA 0MB Memorandum M-07-16 --

_____

981 Marcus Avcnue Suite Cli4 Lake Success NY 11042

Sl6325-26OO 500695-EASY www4jfdls.com Fax 516328.2323



Exhibit

Opinion of Delaware Counsel



RICHARDS
LAYTON

FINGER

December 22 2008

Fortune Brands Inc

520 Lake Cook Road

Deerfield IL 60015

Re Stockholder Proposal Submitted by Kenneth Steiner

Ladies and Gentlemen

We have acted as special Delaware counsel to Fortune Brands Inc Delaware

corporation the Company in connection with proposal the Proposal submitted by

Kenneth Steiner the Proponent that the Proponent intends to present at the Companys 2009

annual meeting of stockholders the Annual Meeting In this connection you have requested

our opinion as to certain matter under the General Corporation Law of the State of Delaware

the General Corporation Law

For the purpose of rendering our opinion as expressed herein we have been

furnished and have reviewed the following documents

the Restated Certificate of Incorporation of the Company as filed with the

Secretary of State of the State of Delaware on February 1999 the Certificate of

Incorporation

ii the Bylaws of the Company as amended the Bylaws and

iii the Proposal and the supporting statement thereto

With respect to the foregoing documents we have assumed the genuineness

of all signatures and the incumbency authority legal right and power and legal capacity under

all applicable laws and regulations of each of the officers and other persons and entities signing

or whose signatures appear upon each of said documents as or on behalf of the parties thereto

the confonnity to authentic originals of all documents submitted to us as certified

conformed photostatic electronic or other copies and that the foregoing documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

respect material to our opinion as expressed herein For the purpose of rendering our opinion as

expressed herein we have not reviewed any document other than the documents set forth above
and except as set forth in this opinion we assume there exists no provision of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

conducted no independent factual investigation of our own but rather have relied solely upon the

One Rodrtey Square 920 North King Street Wilmington DE 19801 Phone 302-651-7700 Fix 302-651-7701

RLFI-335I924-
www.rlf.com



Fortune Brands Inc

December 22 2008

Page

foregoing documents the statements and information set forth therein and the additional matters

recited or assumed herein all of which we assume to be true complete and accurate in all

material respects

The Proposal

The Proposal reads as follows

RESOLVED Shareowners ask our board to take the steps

necessary amend our bylaws and each appropriate governing

document to give holders of 10% of our outstanding common stock

or the lowest percentage
allowed by law above 10% the power to

call special shareowner meetings This includes that such bylaw

and/or charter text will not have any exception or exclusion

conditions to the fullest extent permitted by state law that apply

only to shareowners but not to management and/or the board

Discussion

You have asked our opinion as to whether implementation of the Proposal would

violate Delaware law For the reasons set forth below in our opinion implementation of the

Proposal by the Company would violate the General Corporation Law

The first sentence of the Proposal requests that the Board of Directors of the

Company the Board take the steps necessary to amend the Bylaws and/or Certificate of

Incorporation to provide the holders of 10% of the Companys outstanding common stock with

the power to call special meetings of stockholders The second sentence of the Proposal provides

that any exception or exclusion conditions applying to the stockholders power to call special

meeting must also be applied to the Companys management and/or the Board One exception

or exclusion condition imposed on the stockholders power to call special meetings under the

Proposal is their holding 10% or more of the Companys outstanding common stock As applied

to the Board pursuant to the language of the Proposal this condition would require the directors

to hold at least 10% of the Companys outstanding common stock to call special meeting of

stockholders For purposes of this opinion we have assumed that the Proposal would be read to

have this effect Notably the Proposal does not seek to impose process-oriented limitation on

the Boards power to call special meetings requiring unanimous Board approval to call

special meetings but instead purports to preclude the Board from calling special meetings

unless the directors have satisfied an external conditionnamely the ownership of 10% of the

Companys stockthat is unrelated to the process through which the Board makes decisions As

result of this restriction for the reasons set forth below in our opinion the Proposal if

implemented would violate the General Corporation Law

Section 211d of the General Corporation Law governs the calling of special

meetings of stockholders That subsection provides Special meetings of the stockholders may
be called by the board of directors or by such person or persons as may be authorized by the

RLF 1.3351924-I
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Page .3

certificate of incorporation or by the bylaws Del 21 1d Thus Section 211d vests the

board of directors with the power to call special meetings and it gives the corporation the

authority through its certificate of incorporation or bylaws to give to other parties as well the

right to call special meetings In considering whether implementation of the Proposal would

violate Delaware law the relevant question is whether provision conditioning the Boards

power to call special meetings on the directors ownership of at least 10% of the outstanding

common stock would be valid if included in the Certificate of Incorporation or Bylaws In our

opinion such provision whether included in the Certificate of Incorporation or Bylaws would

be invalid

The Provision Contemplated by the Proposal May Not Be Validly Included

in the Certificate of Incorporation

Because the Proposal seeks to modify or eliminate core power of the Board

the Proposal may not be implemented through the Certificate of Incorporation Section

102bl of the General Corporation Law provides that certificate of incorporation may

contain

Any provision for the management of the business and for the

conduct of the affairs of the corporation and any provision

creating defining limiting and regulating the powers of the

corporation the directors and the stockholders or any class of the

stockholders if such provisions are not contrary to the laws of

Ithe State of Delaware

Del 102bl emphasis added Thus corporations ability to curtail the directors

powers through the certificate of incorporation is not without limitation Any provision adopted

pursuant to Section 102bl that is otherwise contrary to Delaware law would be invalid

Lions Gate Entmt Corn Image Entmt Inc 2006 WL 1668051 at Del Ch June 2006

footnote omitted noting that charter provision purport to give the Image board the

power to amend the charter unilaterally without shareholder vote after the corporation had

received payment for its stock contravenes Delaware law Section 242 of the General

Corporation Law and is invalid. In Sterling Mayflower Hotel Corp. 93 A.2d 107 118

Del 1952 the Court found that chaiter provision is contrary to the laws of if it

transgresses statutory enactment or public policy settled by the common law or implicit in

the General Corporation Law itself

The Court in Loews Theatres Inc Commercial Credit Co 243 A.2d 78 81

Del Ch 1968 adopted this view noting that charter provision which seeks to waive

statutory right or requirement is unenforceable More recently the Court in Jones Apparel

Group Inc Maxwell Shoe Co 883 2d 837 Del Ch 2004 suggested that certain statutory

rights involving core director duties may not be modified or eliminated through the certificate

of incorporation The Jones Apparel Court observed

RLF 1.3351924-I
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242b1 and 251 do not contain the magic words

otherwise provided in the certificate of incorporation

and they derl respectively with the flindaniental subjects of

certificate amendments and mergers Can certificate provision

divest board of its statutory power to approve merger Or to

approve certificate of amendment Without answering those

questions think it fair to say that those questions inarguably

involve far more serious intrusions on core director duties than

does record date provision at issue also think that the use

by our judiciary of mote context- and statute-specific approach to

police hoiribles is preferable to sweeping rule that denudes

102b1 of its utility and thereby greatly restricts the room for

private ordering under the DGCL

at 852 While the Court in Jones Apparel recognized that certain provisions for the regulation

of the internal affairs of the corporation may be made subject to modification or elimination

through the private ordering system of the certificate of incorporation and bylaws it indicated

that other powers vested in the boardparticularly those touching upon the directors discharge

of their fiduciary dutiesare so fundamental to the proper functioning of the corporation that

they cannot be so modified or eliminated

The structure of and legislative history surrounding Section 211d confirm that

the boards statutory power to call special meetings without limitation or restriction is core

power reserved to the board. Consequently any provision of the certificate of incorporation

purporting to infringe upon that fundamental power other than an ordinary process-oriented

limitation would be invalid As noted above Section 211d provides that meetings

of the stockholders may be called by the board of directors or by such person or persons as may

be authorized by the certificate of incorporation or by the bylaws Del 21 1d Section

211d was adopted in 1967 as part of the wholesale revision of the General Corporation Law In

the review of Delawares corporate law prepared for the committee tasked with submitting the

revisions it was noted in respect of then-proposed Section 211d states specify in

greater or less detail who may call special stockholder meetings and it was suggested that the

common understanding be codified by providing that special meetings may be called by the

board of directors or by any other person authorized by the by-laws or the certificate of

incorporation Ernest Folk III Review of the Delaware Corioration Law for the Delaware

Corporation Law Revision Committee at 112 1968 It was further noted that it is unnecessary

and for Delaware undesirable to vest named officers or specified percentages of shareholders

usually 10% with statutory as distinguished from by-law authority to call special

meetings Id The language of the statute along with the gloss provided by the legislative

history clearly suggests that the power to call special meetings is vested by statute in the board

without limitation and that other parties may be granted such power through the certificate of

For discussion of process-oriented limitations see infra and surrounding text

RLF I-335924-I
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incorporation and bylaws While the certificate of incorporation and/or bylaws may expand the

statutory default with regard to the calling of special meetings parties in addition to the

board of directors may be authorized to call special meetings the certificate of incorporation

andlor bylaws may not limit the express power of the board of directors to call special meetings

except through ordinary process-oriented limitations

That the board of directors power to call special meetings must remain unfettered

other than through ordinary process-oriented limitations2 is consistent with the most

fundamental precept
of the General Corporation Law the board of directors is charged with

fiduciary duty to manage the business and affairs of the corporation That duty may require the

board of directors to call special meeting at any time regardless of the directors ownership of

the corporations then$utstanding stock to present significant matter to vote of the

stockholders Indeed the Delaware courts have indicated that the calling of special meetings is

one of the principal acts falling within the boards duty to manage the business and affairs of the

corporation Campbell Loews Inc 134 A2d 852 856 Del Ch 1957 upholding

bylaw granting the corporations president in addition to the board the power to call special

meetings and noting that the grant of such power did not impinge upon the statutory right and

duty of the board to manage the business of the corporation fiduciary duty of

Delaware director is unremitting Malone Brincat 722 A.2d 10 Del 1998 It does not

abate during those times when the directors fail to meet specified stock-ownership threshold

As the Delaware Supreme Court has stated cardinal precept
of the General Corporation Law

of the State of Delaware is that directors rather than shareholders manage the business and

affairs of the corporation Aronson Lewis 473 A.2d 805 811 Del 1984 See also

Ouicktum Design Sys Inc Shapiro 721 A.2d 1281 1291 Del 1998 The provision

contemplated by the Proposal would impermissibly infringe upon the Boards fiduciary duty to

manage the business and affairs of the Company and would therefore be invalid under the

General Corporation Law

The Provision Contemplated by the Proposal May Not Be Validly Included

in the Bylaws

As with the charter provision contemplated by the Proposal the bylaw provision

contemplated thereby would impermissibly infringe upon the Boards power under Section

211d of the General Corporation Law to call special meetings In that respect such provision

would violate the General Corporation Law and could not be validly implemented through the

Bylaws Del 109b The bylaws may contain any provision not inconsistent with

law or with the certificate of incorporation relating to the business of the corporation the

conduct of its affairs and its rights or powers or the rights or powers of its stockholders

directors officers or employees emphasis added

Moreover the Proposal could not be implemented through the Bylaws since it

would restrict the Boards power to call special meetings other than through an ordinary

jfta ii and surrounding text
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process-oriented bylaw3 as part of its power and duty to manage the business and affairs of the

Company Under Section 14 1a of the General Corporation Law the directors of Delaware

corporation are vested with the power and authority to manage the business and affairs of the

corporation Section 141a provides in relevant part as follows

The business and affairs of every corporation organized under this

chapter shall be managed by or under the direction of board of

directors except as may be otherwise provided in this chapter or in

its certificate of incorporation

Del 141a emphasis added Section 14 1a expressly provides that if there is to be any

deviation from the general mandate that the board of directors manage the business and affairs of

the corporation such deviation must be provided in the General Corporation Law or the

certificate of incorporation id see Lehrman Cohen 222 A.2d 800 808 Del 1966

The Certificate of Incorporation does not and as explained above could not provide for any

substantive limitations on the Boards power to call special meetings and unlike other

provisions of the General Corporation Law that allow the Boards statutory authority to be

modified through the bylaws4 Section 211d does not provide that the boards power to call

special meetings may be modified through the bylaws Del 21 1d Moreover the

phrase except as otherwise provided in this chapter set forth in Section 14 1a does not include

bylaws adopted pursuant to Section 109b of the General Corporation Law that could disable the

board entirely from exercising its statutory power In CA Inc AFSCME Employees Pension

jn 953 A.2d 227 234-35 Del 2008 the Court when attempting to determine the scope of

shareholder action that Section 109b permits yet does not improperly intrude upon the

directors power to manage Ethel corporations business and affairs under Section 141a
indicated that while reasonable bylaws governing the boards decision-making process are

generally valid those purporting to divest the board entirely of its substantive decision-making

power and authority aie not.5

jfa and sutrounding text

For example Section 141 authorizes the board to act by unanimous written consent

otherwise restricted by the certificate of incorporation or bylaws See Del

141

The Court stated is well-established Delaware law that proper function of bylaws

is not to mandate how the board should decide specific substantive business decisions but rather

to define the
process

and procedures by which those decisions are made Examples of the

procedural process-oriented nature of bylaws are found in both the DGCL and the case law For

example Del 141b authorizes bylaws that fix the number of directors on the board the

number of directors required for quorum with certain limitations and the vote requirements

for board actIon Del 141f authorizes bylaws that preclude board action without

meeting 953 A.2d at 234-35 footnotes omitted
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The Courts observations in CA are consistent with the long line of Delaware

cases highlighting the distinction implicit in Section 141a of the General Corporation Law

between the role of stockholders and the role of the board of directors As the Delaware

Supreme Court has stated cardinal precept of the General Corporation Law of the State of

Delaware is that directors rather than shareholders manage the business and affairs of the

corporation Aionson 473 A.2d at 811 See also McMullin Beran 765 A.2d 910 916 Del

2000 One of the fundamental principles of the Delaware General Corporation Law statute is

that the business affairs of corporation are managed by or under the direction of its board of

directors citing Dcl 141a Quickturn 721 A2d at 1291 One of the most basic

tenets of Delaware corporate law is that the board of directors has the ultimate responsibility for

managing the business and affairs of corporation footnote omitted The rationale for these

statements is as follows

Stockholders are the equitable owners of the corporations assets

However the corporation is the legal owner of its property and the

stockholders do not have any specific interest in the assets of the

corporation Instead they have the right to share in the profits of

the company and in the distribution of its assets on liquidation

Consistent with this division of interests the directors rather than

the stockholders manage the business and affairs of the corporation

and the directors in carrying out their duties act as fiduciaries for

the company and its stockholders

Norte Co Manor Healthcare Corp CA Nos 6827 6831 slip op at Del Ch Nov 21

1985 citations omitted see also Paramount Commcns Inc Time Inc 1989 WL 79880 at

30 Del Ch July 14 1989 affd 571 A.2d 1140 Del 1989 The corporation law does not

operate on the theory that directors in exercising their powers to manage the firm are obligated

to follow the wishes of majority of shares..6 Because the bylaw contemplated by the

Proposal would go well beyond governing the process through which the Board determines

whether to call special meetings in fact it would potentially have the effect of disabling the

Board from exercising its statutorily-granted power to call special meetings such bylaw would

be invalid under the General Corporation Law

Finally the savings clause that purports to limit the mandates of the Proposal

to the fullest extent permitted by state law does not resolve this conflict with Delaware law

UniSuper Ltd News Corm 2005 WL 3529317 Del Ch Dec 20 2005 In

that case the Court held that board of directors could agree by adopting board policy and

promising not to subsequently revoke the policy to submit the final decision whether to adopt

stockholder rights plan to vote of the corporations stockholders The boards voluntary

agreement to contractually limit its discretion in UniSuper however is distinguishable from the

instant case The bylaw contemplated by the Proposal if adopted by the stockholders and

implemented would potentially result in stockholders divesting the Board of its statutory power

to call special meetings
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On its face such language addresses the extent to which the requested bylaw and/or charter text

will not have any exception or exclusion conditions there will be no exception or exclusion

conditions not required by state law The language does not limit the exception and exclusion

conditions that would apply to management and/or the board and were it to do so the entire

second sentence of the Proposal would be nullity The savings clause would not resolve the

conflict between the provision contemplated by the Proposal and the dictates of the General

Corporation Law Section 211d read together with Sections 102b1 and 109b allows for

no limitations on the boards power to call special meeting other tItan ordinary process-

oriented limitations thus there is no extent to which the restriction on that power

contemplated by the Proposal would otherwise be permitted by state law The savings clause

would do little more than acknowledge that the Proposal if implemented would be invalid under

Delaware law

Conclusion

Based upon and subject to the foregoing and subject to the limitations stated

herein it is our opinion that the Proposal if adopted by the stockholders and implemented by the

Board would be invalid under the General Corporation Law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

jurisdiction including federal laws regulating securities or any other federal laws or the rules

and regulations of stock exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

SEC in connection with the matters addressed herein and that you may refer to it in your proxy

statement for the Annual Meeting and we consent to your doing so Except as stated in this

paragraph this opinion letter may not be furnished or quoted to nor may the foregoing opinion

be relied upon by any other person or entity for any purpose without our prior written consent

Very truly yours

c-4 c2/L_

CSB/PHS

and surrounding text

RLFI-3351924-I


